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The Families First Coronavirus
Response Act
• Employers with fewer than 500 employees will be required to provide up to 80 hours of

paid sick leave for certain employees impacted by COVID-19 and paid leave for
employees to take care of their children in certain circumstances and will receive a tax
credit in return.
• Three Key Sections for Employers
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Division C: Emergency Family and
Medical Leave Expansion Act
• Employees, including part-time, who have been on the job for at least 30 calendar days

have the right take up to 12 weeks of job-protected leave from now until December 31.
• If the employee is unable to work or telework due to a need for leave to care for the

son or daughter under 18 years of age of such employee if the school or place of
care has been closed, or the child care provider of such son or daughter is
unavailable, due to a COVID-19 emergency declared by a federal, state, or local
authority.
• Exemption available for businesses with fewer than 50 employees if compliance would

jeopardize the viability of the business, but no mechanism in place yet.
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Division C: Emergency Family and
Medical Leave Expansion Act (cont.)
• How Expanded FMLA leave works:
• First 10 days of leave is unpaid. Employees may elect to substitute paid leave. It is

now unclear whether they can be required to do so.
• After first 10 days, leave is paid at 2/3 of the employee’s regular rate of pay for the

number of hours that the employee would otherwise have been normally scheduled
to work.
• The amount for each employee is capped at $200 per day and $10,000 in the

aggregate.
• Restoration rights different for small employers (<25 employees).
• Employers with fewer than 50 employees are exempt from private lawsuits.
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Division E: The Emergency Paid
Sick Leave Act
• Employers must provide full-time employees through December 31 with 80 hours of

paid sick time paid at the employee’s regular rate if unable to work or telework because:
1. The employee is subject to a Federal, State, or local quarantine or isolation order

related to COVID-19;
2. The employee has been advised to self-quarantine by a health care provider due

to concerns related to COVID-19; or
3. The employee is experiencing symptoms of COVID-19 and is seeking a medical

diagnosis: to quarantine; to seek a diagnosis or preventive care for coronavirus; or
to comply with a recommendation or order to quarantine due to exposure to or
symptoms of COVID-19.
• The amount is capped at $511 per day and $5,110 in the aggregate for each employee

taking leave for these reasons.
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Division E: The Emergency Paid
Sick Leave Act (cont.)
• In addition, full-time employees must be paid at 2/3 the regular rate if unable to work

or telework because:
4. The employee is caring for an individual who is subject to an order under (1) or

been advised under (2);
5. The employee is caring for son or daughter of such employee if the school or place

of care of the son or daughter has been closed or the child care provider of such
son or daughter is unavailable, due to COVID-19 precautions; or
6. The employee is experiencing any other substantially similar condition specified by

the Secretary of Health and Human Services in consultation with the Secretary of
Treasury and the Secretary of Labor.
• The amount is capped at $200 a day and $2,000 in the aggregate for each employee

taking leave for these reasons.
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Division E: The Emergency Paid
Sick Leave Act (cont.)
• Part-time employees receive pro-rated paid sick time based on normal schedule in a

two-week period. (Presumably, determined in same manner as varying schedule).
• The amount of paid sick time used by an employee is determined by the number of

hours that the employee would otherwise be normally scheduled to work.
• Employees are immediately eligible.
• Paid sick time under the bill is not required to be paid at termination of employment.
• Paid sick time does not diminish other rights under law, a collective bargaining

agreement, or the employer's policy.
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Division E: The Emergency Paid
Sick Leave Act (cont.)
• Employees may first use paid sick time, and employers may not require employees to

use other paid leave before the employee uses paid sick time.
• Employer may require reasonable notice procedures after the first workday or portion

thereof for which an employee receives paid sick time.
• Employers also may not require that employees find a replacement employee to cover

the hours during the employee’s use of emergency paid sick time.
• Businesses with fewer than 50 employees may be exempted by Secretary of Labor.

Violators liable for damages, an equal amount as liquidated damages, attorneys’ fees,
costs, and injunctive relief or reinstatement.
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Division G: Tax Credits for Paid Sick
and Paid Family and Medical Leave
• Employers receive a quarterly credit against the employer portion of Social Security

taxes for amounts paid under the FMLA Expansion Act (family leave wages) and the
Emergency Paid Sick Leave Act (sick leave wages).
• The credit for sick leave wages for each employee under reasons 1-3 above is

capped at $511 per day.
• For sick leave wages to each employee taking leave under reasons 4-6 above, the

credit is capped at $200 per day.
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Division G: Tax Credits for Paid Sick and
Paid Family and Medical Leave (cont.)
• The credit for family leave wages is capped at $200 per day for each individual and

$10,000 per individual for all quarters.
• The credit is limited to the Social Security tax imposed for such calendar quarter on

wages paid with respect to all employees. However, any excess credit shall be treated as
an overpayment that is refunded to the employer.
• The aggregate number of days taken into account per employee may not exceed the

excess of 10 over the aggregate number of days taken into account for all preceding
calendar quarters.
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ADA Implications
•

What Obligations to Accommodate Might an Employer Have as a Result Of the
Pandemic?

•

If an Employee Shows Symptoms, Can I Send Him/Her Home?

•

Can I Ask Employees to Temperature-In?

•

Can I Ask Employees About Other COVID-19 Associated Symptoms?
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ADA Implications
Privacy of Employee’s Medical Information
Medical and health-related information and records received from or about an
employee should be kept in a confidential medical file, separate from the
employee's personnel file.

Employers must balance the employee’s
medical privacy with its duty to provide a
safe work environment and ensure the
health and safety of its employees.
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Benefit Plan Implications
• Group Health Plans – Coverage for Testing and Treatment?

• Premium Remittance Practices
• Recordkeeper / Third-Party Administrator Remote Interfacing

• Disaster-Based Leave Donation Programs
• Retirement Plans – Commonly Asked Questions
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Health Plan Coverage in Workforce
Reductions
• Plan Terms on Eligibility and Loss of Coverage

Matter
• COBRA Timeline and Logistics
• Affordable Care Act Implications
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HIPAA
• Group Health Plans = HIPAA Covered Entities (regardless of industry)
• Protection of Protected Health Information
• Traps for the Unwary with Work From Home Realities
• HR Access and Sharing of Positive Test Results
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Employer’s Obligation Under OSHA
Worker Risk of Occupational Exposure to COVID-19
• Very High Exposure Risk
• Healthcare workers, morgue workers,

and laboratory personnel
• High Exposure Risk
• Healthcare delivery and support staff,

medical transport workers, and
mortuary workers
• Medium Exposure Risk
• Jobs that require frequent and/or close

contact with people who may be
infected by COVID-19
• Lower Risk
• Jobs that do not require contact with

people who may be infected with
COVID-19
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Employer’s Obligation Under OSHA
Employer’s Obligations
• General Duty
• Q1: How long do I have to close my workplace if an employee is suspected of

COVID-19?
• Recording and Reporting cases of COVID-19
• COVID-19 is considered an illness under OSHA’s recordkeeping rules.
• A case of COVID-19 is recordable if it is confirmed that an employee contracted

COVID-19 during the performance of work-related duties at work.
• Q1: How do you know if the employee contracted COVID-19 at work?
• A case of COVID-19 is reportable if it results in a fatality or in-patient hospitalization

of one or more employees.
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Employer’s Obligation Under OSHA
FAQ
• Q1: Should I require employees to wear masks at work?
• Require the Use of Dust Mask/N-95: If an employer wants to require

employees to wear dust masks to protect employees from COVID-19,
then employers must have a written respiratory protection program
that includes fit-testing, training, and medical exams. See 29 CFR
1910.134.
• Q2: Can I allow employees to wear masks at work?

• Permit Voluntary Use of Dust Mask: If an employer wants to permit

employees to voluntarily use dust masks, then the only requirement is
that an employer must present the employee with Appendix D.
• Permit Voluntary Use of Non-Dust Mask Respirator: If an employer

wants to permit employees to voluntarily use non-dust mask respirator
(i.e., N-95 masks), then employers must present the employee with
Appendix D and an abbreviated written respiratory program, make sure
an employee receives medical clearance to wear the respirator, and
offer training on cleaning and maintaining the respirator.
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Employer’s Obligation Under OSHA
FAQ

• Q3: Do I need to develop a written infectious disease preparedness and response plan?
• Not required but it is recommended that such plan is developed to protect

employees against COVID-19.
• Q4: Do I have any obligations regarding the chemicals I use to clean the office?
• OSHA’s Hazard Communication Standard
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Employer’s Obligation Under OSHA
Resources
• Occupational Safety and Health Administration
• OSHA’s Guidance On Preparing Workplaces for COVID-19
• 28 OSHA-approved State plans
• Cal/OSHA Aerosol Transmissible Disease (ATD) standard aimed at preventing

worker illness from infectious respiratory disease (i.e., COVID-19).
• The Centers for Disease Control
• Interim Guidance for Businesses and Employers
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Travel Restrictions
Global Ongoing Community Transmission
• Q1: Can an employer restrict business and personal travel to all locations ?
• Business: With the CDC recommendations and the declaration of international

pandemic, employers can definitely restrict business travel.
• Personal: No, but…
• Q2: Can an employer mandate working from home?

• Absolutely yes!
• Q3: What’s the current travel restrictions to/from the United States?
• As of 3/19/20, Level 4: Do Not Travel
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FLSA: Compensation During Temporary
Closings
Paying exempt employees
• Salary adjustments and potential pitfalls

• Classification concerns/risks

Paying non-exempt employees
• Only need to be compensated for hours

worked
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FLSA: Compensating a Remote
Workforce
• Tracking hours worked and on-call time for non-exempt workers
• Maintaining productivity levels for exempt workers
• Reimbursement of expenses
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Unemployment Insurance:
Federal Level
Federal law has been amended to allow states to pay benefits where:
1. An employer temporarily ceases

operations due to COVID-19;
2. An individual is quarantined with the

expectation of returning to work after
the quarantine is over; and
3. An individual leaves employment due to

a risk of exposure or infection or to care
for a family member.

25

Unemployment Insurance:
State Level
Benefits at the State Level:
• Many, but not all, states now offer benefits in the event that hours are reduced – not

just eliminated altogether – due to COVID-19.
• Some states (e.g., New York) have waived their waiting period for unemployment

insurance benefits for people who are out of work due to COVID-19 closures or
quarantines.
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Workers’ Compensation
Do Employees Who Allege That They Contracted The Coronavirus While at Work Have a
Workers’ Compensation Claim?
• Healthcare workers or first responders likely have a

claim.
• For other categories of employees, whether a claim

exists will be a fact-specific inquiry:
• Did the employee contract the virus at work or

elsewhere?
• Was the contraction of the virus “peculiar” to

employment (e.g., as is the case for first
responders)?
• Does the employee have medical evidence?

How conclusive/speculative is that evidence?
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WARN Act and Mini-WARN Act
Considerations
• The Federal Worker Adjustment and Retraining Notification (WARN) Act generally

requires employers to provide advance notice to affected employees if there is a “plant
closing” or a “mass layoff.”
• Federal WARN applies to employers with 100 or more employees.

• Generally requires 60 days’ advance notice to covered employees.
• There are exceptions, however, including for “unforeseen circumstances” and

“natural disasters.”
• Does not apply to temporary layoffs of less than six months.

• Many states have enacted mini-WARN Acts with longer notice periods and lower

employee thresholds in determining covered employers.
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Contract Issues
• Consider the impact of any contracts, including collective bargaining agreements.
• Consider effects and impact bargaining obligations
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Thank you for attending

